The Judiciary’s Roles in the Construction of Childhood
Images

Garton Kamchedzera




1) The Concept, Approach and
Argument

1. Introduction 2) Clarity at the Conceptual Level

3) The Answers to the Question

4) A Conclusion




2. The Concept,
the Approach,
the Question

With a Bias for a CRC-based

Image of Childhooa




The Concept: Linkage of Justice for Children, the CRC, and the
Judiciary

UN Common Understanding Well-being Questions CRC-based Justice for
Children

1 All programmes of development co-operation, 1 What should every 1 Make maximum
policies and technical assistance should further child have to attain contribution to the
the realisation of human rights as laid down in the full potential and goals of child
Universal Declaration of Human Rights and other dignified life? rights
international human rights instruments

2 Human rights standards contained in, and 2 How should every 2 Comply with and
principles derived from, the Universal Declaration child be treated to advance child
of Human Rights and other international human attain full potential? rights principles

rights instruments guide all development
cooperation and programming in all sectors and
in all phases of the programming process

3 Development cooperation contributes to the 2 Who should do what 3 Respect, protect,
development of the capacities of ‘duty-bearers’ to for the well-being promote, and
meet their obligations and/or of ‘rights-holders’ to and full potential of provide for child

claim their rights every child? rights realization.



A Child Rights-based Approach

-~ !

Child Rights-based Data Child Rights-based
Collection Discourse Analysis

 Focused on child rights e CRC
objectives and specific child . The CRC’s General

rights Comments

» Complied with child rights « Cases decided by the Malawi
principles Supreme Court of Appeal
« Drew on data collection by and Malawi High Court
young people Divisions, especially the
e Pronounced the voices of | Family and Probate Division
N\ children * \ and the Criminal Justice




The Paper’s Question

« How has Malawi’s Judiciary

contributed in advancing the

Question: CRC-based image of childhood?

nts objectives
nts principles
nts duties

Focusing
on: |




3. The Answers Conflations, Contradictions, and a
{o the QueStion Bold Stand in the Use of Precedent




CRC-based Objectives and Rights in Issue

Contribution Through :Legislation

« Often overlooked role of leading and being part of « As the objective of protection has been clearest in
Special Law Commissions the legislation, it is also the most emphatic among
« Of the Long Titles of Special Law Commission judicial decisions, attacking the image of the girl
legislation, only two are not child rights-blind: child as an object of sexual gratification and
CCPJA and the MDFRA reproduction, sending perpetrators to prisons. (E.g.
- Of the eight pieces of legislation initiated through Mbewe v R (2017)
specially appointed Law Commissions, two are « The Criminal Division of the High Court has been
particularly strong on the child rights goal of vigilant in protecting adolescents as rights holders,
protection: Constitution Amendment Act in 2010 rejecting the image of the child as an infantile adult
and the CCPJA in need of discipline: E.g. R v Children at Bvumbwe

« Among the rest of the specially established Law and Kachere Prisons (2017)

Commission-initiated pieces of legislation, including * The courts are vigilant, using criminal law provisions,
the MDFRA, however, have areas about children against the image of the child as an object of
where the child is invisible. cultural and traditional practices. In R v Gondwe &

Annuel Ngwira (2018)
« CRC-based Principles



CRC Principles-based Contradictions: The Dominance of the
Image of the Child as an Object of Welfare

Contribution Through Legislation

 The principle that resources must be used to the maximum extent to realise child rights is severely restricted to

social amenities or other resources in situations of armed conflict or man-made or natural disasters (CCPJA, Third
Schedule)

 There is no reference either to the principle that rights are interrelated and interdependent and require a holistic
approach and solidarity

 There is conflated or sporadic use of the principle of the best interests of the child principle along the image of the
child as an object of welfare (section 23 of the Constitution, Trafficking in Persons Act, the Marriage, Divorce and
Family Relations Act, the Deceased Estates, Wills and Inheritance Protection Act, and the Prevention of Domestic
Violence Act. The Prevention of Domestic Violence Act National Registration Act, the Gender Equality Act, and the
Disability Rights Act)

Contradictory Images Through Judicial Decisions

« The conceptions and approaches to the image of the child in the statutes influence judicial decision-making

« The conflation of the CRC-based image of childhood and that of the child as an object of welfare has caused
confusion among judges (manifest mostly in Family Law, especially in adoption: Four judgments in three
cases, involving Madonna Louise Ciccone, popularly known as Madonna: Re DB (2006), Re CJ (2008), Re CJ
(2009), and Ex Parte: EM and Anor (2017)



CRC Duties, Childhood and Correlative Duties

gleisasie | ) C O Y

Contribution Through Legislation

One Judge’s fight against MSCA Decisions

 Of the eight post-1994 statutes directly on * [t was “settled law that in ascertaining the
child rights and developed with the input of "welfare of the infant, the guiding principle is
the members of the Judiciary, the CCPJA is whether such an order will be in the best
most elaborate, especially on creating duty interests of the child” (Re KAZ, 2022)
bearers and placing duties on duty bearers, « Justice Fiona Mwale: “Best interests”
from the household to the national level determinations should genera”y be made by
« The competition between the CRC-based considering a number of factors related to the
image of childhood and the image of the child circumstances of the child and the
as an infantile adult in need of discipline is circumstances and capacity of the child's
vivid in the CCPJA's attempts to place duties potential caregiver(s), with the child's ultimate
on children safety and well- being as the primary

concern.”



4. Conclusion Can Little Hope Flourish?




The Message of the Paper

It is sad that the MSCA has so far set
precedent to focus on the child’s
Immediate material conditions regarding
care and hence leading the neglect of the
medium- and long-term best interests of
the child as well as the necessity for duty

bearers to carry out duties that are

correlative to child rights.

However, the hope is that courts will
build on the innovation shown in Re
'K.A.Z to use the doctrine of precedent
and the standards in the CRC, to advance
‘the CRC-based image of the child
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